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Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 


RECEIVED 

OCT  2  3  1392 

HUB  LAW  OFFipES 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 
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FOR  THE  COUNTY  OF  LOS  ANGELES 
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CHURCH  OF  SCIENTOLOGY  OF  ) 

INTERNATIONAL,  a  California  not-  ) 
for-profit  religious  corporation;  ) 

) 

Plaintiff,  ) 

) 

vs .  ) 

) 

GERALD  ARMSTRONG  and  DOES  1  ) 

through  25,  inclusive,  ) 

Defendants.  ) 

) 

_ ) 


Case  No.  BC  052395 


DEMURRER 


HEARING:  Nov.  30,  1992 

DEPT:  30 

DISC.  CUTOFF:  None 
TRIAL  DATE:  None 


INTRODUCTION 
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Plaintiff  in  this  case,  Church  of  Scientology  International 
("CSI"),  has  brought  a  straightforward  claim  for  breach  of 
contract  based  on  defendant  Gerald  Armstrong's  many  and  varied 
breaches  of  an  agreement  pursuant  to  which  he  received  a  sizable 
sum  of  money.  In  answer  to  these  breach  of  contract  claims, 
Armstrong  has  apparently  taken  the  position  that  the  best  defense 
is  a  good  offense,  and  pursuant  to  this  viewpoint  he  has  asserted 
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a  panoply  of  irrelevancies  and  supposed  facts  that,  even  if  they 
were  true  (which  they  are  not) ,  would  have  no  bearing  on  the 
breach  of  contract  claims  in  this  case. 

Armstrong  raises  eguitable  defenses  when  equitable  relief 
has  already  been  granted  by  the  court  in  the  form  of  a 
preliminary  injunction.  He  raises  constitutional  defenses  that 
cannot  serve  as  a  defense  to  the  breach  of  contract  claims  under 
the  most  sweeping  interpretation  of  constitutional  provisions, 
and  he  raises  defenses  that  might  ordinarily  be  asserted  in  a 
breach  on  contract  case  but  that  have  no  place  under  the  facts  of 
this  case. 

STATEMENT  OF  FACTS 

Plaintiff  brought  these  breach  of  contract  claims  and 
request  for  injunctive  relief  on  February  4,  1992,  after  an 
extended  period  of  observing  Armstrong  blatantly  fail  to  observe 
the  provisions  of  the  contract  entered  into  by  the  parties  on 
December  6,  1986.  Although  the  contract  was  designed  to  resolve 
and  settle  all  claims  and  controversies  between  these  parties, 
Armstrong  began  almost  immediately  to  act  in  total  disregard  of 
the  provisions  of  the  agreement.  As  Armstrong  acknowledges  in 
his  answer,  he  had  no  real  intention  of  honoring  the  terms  of  the 
agreement.  See  Defendant's  Amended  Answer  at  p.  28  f  86.  He 
signed  the  agreement  and,  under  its  provisions,  took  plaintiff's 
money  only  because  he  believed  the  agreement  could  not  be 
enforced  against  him.  Id . 

On  May  28,  1992,  the  court  granted  plaintiff's  request  for 
preliminary  injunction,  ordering  that: 

Defendant  Gerald  Armstrong,  his  agents,  and  persons 
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acting  in  concert  or  conspiracy  with  him  (excluding 

2 

attorneys  at  law  who  are  not  said  defendant's  agents  or 
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retained  by  him)  are  restrained  and  enjoined  during  the 
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pendency  of  this  suit  pending  further  order  of  court 
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from  doing  directly  or  indirectly  any  of  the  following: 

6 

Voluntarily  assisting  any  person  (not  a 

7 

governmental  organ  or  entity)  intending  to  make, 
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intending  to  press,  intending  to  arbitrate,  or 
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intending  to  litigate  a  claim  against  the  persons 
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referred  to  in  sec.  1  of  the  "Mutual  Release  of 
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All  Claims  and  Settlement  Agreement"  of  December, 
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1986  regarding  such  claim  or  regarding  pressing, 

13 

arbitrating,  or  litigating  it. 
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Voluntarily  assisting  any  person  (not  a 

15 

governmental  organ  or  entity)  arbitrating  or 

16 

litigating  a  claim  against  the  persons  referred  to 

17 

in  sec.  1  of  the  "Mutual  Release  of  All  Claims  and 
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Settlement  Agreement"  of  December,  1986. 

19 

On  July  23,  1992,  Armstrong  filed  a  notice  of  appeal  of  the 
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court's  ruling. 

21 

Now  in  an  effort  to  continue  to  avoid  the  terms  to  which  he 
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agreed,  Armstrong  makes  a  series  of  allegations  that  serve  no 
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purpose  in  this  lawsuit  except  to  attempt  to  create  bias  against 
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the  plaintiff.  On  these  allegations  he  bases  the  bulk  of  his 
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defense  which,  standing  alone,  clearly  have  no  merit. 
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DISCUSSION 
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A.  Defendant's  Equitable  Defenses  are  not.  Applicable — to 

the  Breach  of  Contract  Claims. 

Defendant  raises  equitable  defenses  in  his  third,  seventh, 
and  thirteenth  affirmative  defenses.  His  claims  of  laches, 
unclean  hands,  and  estoppel  are  not  appropriate  defenses  to  a 
breach  of  contract  claim  when  equitable  relief  has  already  been 
reviewed  and  granted  by  the  court. 

Defendant  in  his  thirty-second  and  thirty  third  defenses 
also  raises  claims  of  collateral  estoppel  and  res  judicata  even 
though  nowhere  in  the  pleadings  are  there  any  facts  showing  that 
the  issues  in  this  case  have  been  previously  determined  or  ruled 
upon  so  as  to  affect  any  of  the  parties  here.  All  of  these 
defenses  fail  to  demonstrate  any  facts  on  which  such  defenses 
could  be  based. 

B.  Defendant's  Constitutional  Defenses  Have  No  Merit. 

Defendant's  thirty-ninth,  fortieth,  and  forty-first 

affirmative  defenses  are  based  on  due  process,  equal  protection, 
and  right  to  counsel.  His  twenty-fifth  through  twenty-ninth 
defenses  are  supposedly  based  on  First  Amendment  and  right  to 
privacy  claims.  Even  if  there  were  facts  alleged  which  showed 
the  agreement  here  removed  the  constitutional  rights  of 
defendant,  the  existence  of  such  facts  does  not  give  rise  to  a 
defense  to  breach  of  contract.  A  person  is  entitled  to  contract 
away  or  to  waive  his  constitutional  rights.  A  party  may 
relinquish  such  constitutional  rights,  particularly  where  the 
party  agrees  to  receive  payment  in  exchange  for  such 
relinquishment.  Matter  of  New  York  Lackawanna  v .  Western _ R . R . 
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Co. .  98  N.Y.  447,  453.  The  facts  alleged  in  this  case  show  such  a 
waiver  if  constitutional  rights  had  indeed  been  infringed. 

C.  Defendants  Defenses  Based  on  Breach  of 
Contract  Ignore  the  Law. 

Armstrong  asserts  as  his  ninth  affirmative  defense  the 
defense  of  mistake  of  law.  He  claims  his  counsel  mistakenly 
informed  him  that  the  provisions  of  the  agreement  that  he  signed 
were  unenforceable.  A  mistake  of  law  arises,  however,  only  when 

there  is  a  misapprehension  of  the  law  by  all _ parties  and  all  made 

substantially  the  same  mistake  or  where  there  was  a  mistake  of 
law  by  one  party  of  which  the  others  were  aware  but  failed  to 
rectify  the  mistake.  1  Witkin,  Summary  of  California  La_w, 
Contracts ,  Section  377,  p.  344  (9th  ed.  1987) .  Here  there  is  not 
even  one  fact  showing  that  all  parties  suffered  from  a 
misapprehension  of  the  law  nor  that  the  law  was  in  fact 
misapprehended.  The  opinions  of  plaintiff's  counsel  do  not  play 
a  role  in  whether  the  law  in  fact  was  violated.  In  addition 
there  is  certainly  no  fact  demonstrating  that  plaintiff  was  aware 
of  a  mistake  of  law  or  was  aware  that  defendant  thought  the  law 
prevented  enforcement  of  the  contract. 

In  his  sixth  affirmative  defense  Armstrong  claims  fraud  and 
deceit  and  alleges  that  plaintiff  made  fraudulent 
misrepresentations  to  him  in  order  to  induce  him  to  enter  the 
settlement  agreement.  There  are  no  facts  showing  fraud  in  the 
inception  under  Civil  Code  Section  1566.  Thus,  defendant's 
assertion  of  fraud  merely  gives  him  the  right  to  rescind  the 
contract  under  the  provisions  of  Civil  Code  Section  1689.  To 
rescind  Armstrong  must  give  prompt  notice  to  plaintiff  and  offer 
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to  restore  the  consideration  received.  There  are  no  allegations 
or  facts  pled  showing  that  an  offer  of  rescission  has  been  made, 
and  Armstrong  cannot  use  the  fraud  defense  to  avoid  the  breach  of 
contract  claims  without  complying  with  rescission  provisions. 

See  1  Witkin,  supra .  at  Section  403,  p.  363. 

Armstrong  asserts  a  twelfth  affirmative  defense  of  duress 
and  undue  influence.  Civil  Code  Section  1569  defines  duress  as 
unlawful  or  fraudulent  confinement.  The  facts  here  show  no  such 
confinement,  but  even  if  they  did,  Armstrong's  remedy  would  lie 
simply  in  voiding  the  contract  under  the  same  conditions 
specified  for  rescission  based  on  fraud  in  the  inducement. 

Id.  at  417,  p.  374.  Here  there  are  no  allegations  that  Armstrong 
was  physically  compelled  to  sign  the  agreement.  To  the  contrary, 
he  himself  alleges  he  signed  it  on  the  mistaken  advice  of 
counsel.  Thus,  he  has  no  claim  the  contract  is  void  for  duress 
or  undue  influence. 

Armstrong  also  asserts  a  potpourri  of  defenses  based  on 
contract,  such  as  illegality,  frustration  of  purpose,  lack  of 
mutuality,  impossibility  of  performance,  lack  of  consideration, 
adhesion,  unconscionability ,  hardship,  and  unreasonableness. 

The  facts  alleged,  however,  show  no  illegal  consideration  and 
completely  fail  to  demonstrate  that  the  object  of  the  contract 
was  unlawful.  Id.  at  Section  429,  p.  386.  Likewise  the  facts 
show  explicitly  that  the  settlement  agreement  could  not  have  been 
a  contract  of  adhesion  since  Armstrong  admits  that  he  consulted 
with  counsel  and  bargained  for  terms  of  the  agreement,  including 
a  large  amount  of  consideration.  The  facts  also  clearly 
demonstrate  that  the  agreement  here  was  not  standardized  in  such 
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a  way  as  to  deprive  Armstrong  of  bargaining  power.  See  1  Witkin, 
supra .  at  Sections  23,  24,  pp.  53,  54. 

Armstrong's  remaining  contractual  defenses  fail  to  meet  the 
requirements  for  such  defenses.  Id .  at  Sections  772,  787,  503, 

and  462. 


CONCLUSION 


For  all  of  the  foregoing  reasons  demurrer  should  be 
sustained  to  Armstrong's  untenable  affirmative  defenses. 


DATED:  October  20,  1992 


BOWLES  &  MOXON 


^/Laurie  J.  Ba.rr.nson 
Attorneys  tor  Plaintiff, 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


H:\ARMSTRON\DMR 
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STATE  OF  CALIFORNIA  ) 

)  SS . 

COUNTY  OF  LOS  ANGELES  ) 


I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  CA  90028. 

On  October  20,  1992,  I  served  the  foregoing  document 
described  as  DEMURRER  on  interested  parties  in  this  action  as 
follows : 

[  ]  by  placing  the  true  copies  thereof  in  sealed 

envelopes  as  stated  on  the  attached  mailing  list? 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy 
thereof  in  a  sealed  envelope  addressed  as  follows: 

Paul  Morantz  BY  U.S.  MAIL 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 
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Ford  Greene  BY  U.S.  MAIL 
Hub  Law  Offices 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  CA  9490-1949 


[x]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 

Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[x]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice 
it  would  be  deposited  with  U.S.  postal  service  on 
that  same  day  with  postage  thereon  fully  prepaid 
at  Los  Angeles,  California  in  the  ordinary  course 
of  business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 
affidavit. 
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Executed  on  October  20,  1992  at  Los  Angeles,  California. 


[  ]  ** ( BY  PERSONAL  SERVICE)  I  delivered  such 
envelopes  by  hand  to  the  offices  of  the  addressee. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws 
of  the  State  of  California  that  the  above  is  true 
and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Signature 

*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 
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